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A recent Supreme Judicial Court ruling could lead to a host of post-conviction motions from defendants claiming that the courtrooms they were tried in were unlawfully closed during empanelment, according to several practitioners familiar with the case.

In Commonwealth v. Cohen, the SJC held that, even though an individual voir dire jury selection was done at sidebar, a defendant's attempted extortion conviction must be vacated because his Sixth Amendment right to an open trial was violated.
Wendy H. Sibbison, who defended Stoughton lawyer and police sergeant David Cohen in the case, said the SJC clearly found that most defendants would be entitled to new trials provided their counsel properly objected.

"Rather than worrying about whether the jailhouse doors are going to be flung open, as some are predicting, we need to be worrying about whether all these people whose fundamental rights were violated got a fair trial," she said. "The reason the U.S. Supreme Court has held this is an error that can never be deemed harmless is because there is no way of knowing how the absence of the public [affected] this crucial phase of the trial." 
Special prosecutor George R. Jabour, who was appointed to the case by Norfolk County District Attorney William R. Keating, unsuccessfully argued that the defendant had failed to prove a fundamental structural error had occurred.
Jabour, who has filed a petition for certiorari before the U.S. Supreme Court, said no court in the country has ever reversed a conviction over the exclusion of the public during jury selection.
"If the public had been in the courtroom during the empanelment process, they wouldn't have seen anything, anyway, because it was done in the secrecy of the sidebar, which is the way the defendant wanted it," he said. "Given the existing federal law, it defies logic and precedent to reverse the conviction and grant a new trial."
Jabour said he intends to retry the defendant if his petition is denied and noted that the court's ruling will undoubtedly have a "large effect on a lot of cases. Even before the SJC's ruling, there were a lot of people using the argument that was made [by the defense] in support of motions for new trial."
The 51-page decision is Lawyers Weekly No. 10-004-10. The full text of the ruling can be found by clicking here. 
‘Do not enter'
Plymouth County District Attorney Timothy J. Cruz wrote in an amicus brief filed in Cohen that a second-degree murder case involving "a very similar issue" is pending before the Appeals Court. Cruz, who could not be reached for comment, added that the "decision of this Court in Cohen is expected to be highly relevant to the legal analysis in the [Plymouth] case."

Sibbison said the issue in Cohen is one that commonly occurs in Massachusetts. For example, she said, it was virtually uncontested that officials in Norfolk Superior Court regularly placed a "Do Not Enter" sign on the courtroom door during jury selection.

"In fact, one of the court officers testified that he had been there for 25 years, and he had put that sign up in every case," she said. 
The Greenfield lawyer, who took over the defense in Cohen after the death of trial counsel Richard M. Egbert, said the SJC made it clear that an open courtroom enhances a trial's basic fairness and helps maintain public confidence in the system.

"The message to be taken from [Egbert], who was one of the all-time champions of protecting the rights of the accused, is that you always have to have your eyes wide open, scanning for any constitutional violations," she said. 
In cases in which lawyers fail to object to a closed courtroom, Sibbison said, the question is far more complicated and probably will have to be addressed by the SJC in the future. 
Sibbison noted that the 1st U.S. Circuit Court of Appeals in the 2007 Owens v. U.S. decision had found that a defendant's inability to object to a closed courtroom formed the basis of a motion for new trial. Using that same argument, lawyers with cases in which there was no objection to the closed courtroom will likely base their appeals on ineffective assistance of counsel, she said. 

Law enforcement
Facing 10 indictments in a corruption case, Cohen, who practiced motor vehicle tort law from his Stoughton office during the day and worked as a police sergeant at night, went to trial in 2007. In an effort to collect debts on behalf of private legal clients, Cohen was accused of having abused his police powers on at least two occasions. 

On the first day of empanelment, Egbert moved for a mistrial when it was learned that some of his client's supporters had been prevented from attending the jury selection. Over the next few days of the selection process, Egbert told Judge Barbara A. Dortch-Okara that court personnel had prevented several Stoughton police officers, as well as friends, colleagues and members of the public, from entering or remaining in the courtroom. 

At one point, Egbert said, he alerted Dortch-Okara that a court officer was improperly escorting a spectator out of the courtroom. He said he also read into the record the names of 11 individuals who had unsuccessfully tried to attend the proceedings and noted that there were ample seats in the courtroom during the selection process. 
Egbert filed several unsuccessful motions for mistrial on the empanelment issue. 
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In a mid-trial interview with Lawyers Weekly, Egbert said: "The law is clear that this is a structural error, and a showing of prejudice is unnecessary and won't even be looked at because the Sixth Amendment of the Constitution requires a public trial."
But in July 2007, after what is believed to be the longest trial in Norfolk Superior Court history, a jury found Cohen guilty on four of 10 counts. He received a two-and-a-half to three-year sentence. 
Courtroom closure
In reversing the conviction, Justice Margot G. Botsford, writing for the SJC, said the public-trial right absolutely applies to jury selection proceedings, which are a crucial part of any criminal case. 
"Conducting such voir dire examinations in open court permits members of the public to observe the judge, as well as the prospective jurors," she wrote. "Even though the public cannot hear what is being said, the ability to observe itself furthers the values that the public trial right is designed to protect."
While Dortch-Okara had indicated that she was not personally aware of the "Do Not Enter" sign until the fourth day of empanelment, Botsford found the defendant had met his burden of proving that the courtroom was closed by establishing that a sign was affixed to the courtroom door for at least three days.
"The exclusion of members of the public and the press ... through the intentional application of a court house policy cannot qualify as inadvertent," she wrote. "Nor can it be characterized as so trivial or de minimis that it falls entirely outside the range of ‘closure' in the constitutional sense."
Botsford added that at no time did the defendant waive his right to an open trial. While that right is not absolute, the judge said, the Supreme Court in Waller v. Georgia had held a judge must first make a case-specific determination that closure is necessary. 

"We recognize that in court houses across the Commonwealth, insufficient space may well provide a valid reason for the exclusion of the public during at least some part of jury empanelment proceedings, because the number of prospective jurors in the venire are likely to fill all or almost all of the available seats," she said. "It is not required that every seat not occupied by a prospective juror must be made available to the public; as noted, the possibility that jurors may be influenced or tainted by intermingling with spectators is a valid concern that may justify excluding members of the public until space permits them to sit apart from the prospective jurors."                      
 
 
For more information about the judges mentioned in this story, visit the Judge Center at www.judgecenter.com.
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